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Sarah C. Spatafore, Esq. 
sspatafore@mhtl.com

February 23, 2021 

Via Electronic Mail (sfryc@shrewsbury.k12.ma.us) 
Sandra Fryc, Chair 
Shrewsbury School Committee 
100 Maple Avenue 
Shrewsbury, MA 01545 

Re: Applicability of M.G.L. c. 71, § 37D and other related statutes to 
Shrewsbury’s Elementary Redistricting Plan 

Dear Ms. Fryc, 

This letter is written in response to your request for a legal opinion on the applicability and 
impact of certain statutes concerning racial diversity requirements in schools (namely M.G.L. c. 
37D) on Shrewsbury’s current plans for redistricting of its elementary schools.  

Review of Relevant Statutes 

M.G.L. c. 71, § 37D provides the implementation method for M.G.L. c. 71, § 37C, which 
declares it to be state policy to “encourage all school committees to adopt as educational 
objectives the promotion of racial balance and the correction of existing racial imbalance in the 
public schools. The prevention or elimination of racial imbalance shall be an objective in all 
decisions involving the drawing or altering of school attendance lines, establishing of grade 
levels, and the selection of new school sites.” 

M.G.L. c. 71, § 37D defines several of the terms in § 37C. Those definitions are excerpted 
below: 

''Racial imbalance'', the condition of a public school in which more than fifty percent of 
the pupils attending such school are non-white. 

''Racial balance'', the condition of a public school in which more than thirty percent but 
not more than fifty percent of the pupils attending such school are non-white. 

''Racial isolation'', the condition of a public school in which not more than thirty percent 
of the pupils attending such school are non-white. 

The statute then goes on to require certain reporting from the school committee to the 
Department of Elementary and Secondary Education (“DESE”) annually on the percent white 
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and non-white students at all schools in the district. The statute also states that, if DESE 
determines that a racial imbalance exists in a school, it will notify the district in writing.  

The statute then states “Any non-white pupil attending any public school in which racial 
imbalance exists shall have the right to be transferred to and to attend any other school, except an 
exempt school, of his parents' or guardian's choice for his grade level and under the jurisdiction 
of the same school committee or regional district school committee if racial isolation exists in 
such other school; and any white pupil attending any public school in which racial isolation 
exists shall have the right to be transferred to and to attend any other school, except an exempt 
school, of his parents' or guardian's choice for his grade level and under the jurisdiction of the 
same school committee or regional district school committee if racial imbalance exists in such 
other school.”  

The language excerpted above would permit a parent to move a non-white student in a “racially 
imbalanced” school (i.e., a school in which more than 50% of the students are non-white) to a 
“racially isolated” school (i.e., a school in which less than 30% of the students are non-white) in 
the same district. The language excerpted above also permits a parent to move a white student in 
a “racially isolated” school to a “racially imbalanced” school in the same district.  

The statute goes on to lay out how spots at such schools should be allocated and the requirement 
that, if the district cannot accommodate the parent’s request for transfer, it must file a plan with 
DESE to find a place for the student at the requested school. The statute lays out the procedure 
that a district must follow to effectuate any changes to schools to comply with the terms of this 
statute.  

Finally, the statute does permit for a private right of action by a parent who is denied a transfer 
under this statute. 

M.G.L. c. 15, § 1l also is relevant to this issue. This statute requires DESE to provide technical 
assistance to school districts to create the plans required under M.G.L. c. 71, § 37D to reduce or 
eliminate racial imbalance. The statute lays out the actions DESE must take if a district fails to 
submit a plan or submits an insufficient plan as required by M.G.L. c. 71, § 37D. The statute 
gives DESE the authority to withhold a district’s funding if the district does not make reasonable 
progress towards eliminating racial imbalance after being notified by DESE of such a problem. 
Finally, the statute also requires DESE to establish a fund to reimburse districts for the cost of 
transporting students in accordance with M.G.L. c. 71, § 37D.  

M.G.L. c. 15, § 1J provides the right to the school committee to seek judicial review of a 
decision by DESE with regard to a plan required by M.G.L. c. 71, § 37D.  

The full text of each of these statutes is attached to this letter for reference.  
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Analysis of Relevant Statutes

As an initial matter, while these statutes appear a bit outdated given the language they use, they 
are still on the books and seemingly applicable to Shrewsbury.1

My understanding of the current Shrewsbury elementary redistricting proposal is that it would 
result in three of the five elementary schools falling into the “racially imbalanced” category with 
the remainder being “racially balanced” and no schools being “racially isolated” based on the 
definitions contained in M.G.L. c. 71, § 37D.  These projections are with current data and with 
the understanding that these figures are fluid as students move into and depart the district.  

The question posed is whether the district’s current plan, which would result in three of the five 
elementary schools being “racially imbalanced,” is in violation of any of the relevant statutes. 
According to our discussions, the district’s elementary population overall is now more than 50% 
non-white, the redistricting plan shows that three out of the five elementary schools would have 
more than 50% non-white students and will be “racially imbalanced” per M.G.L. c. 71, § 37D, 
and the other two schools would be “racially balanced” but are on a trajectory to become 
“racially imbalanced” at some point in the future. None of the schools would be considered 
“racially isolated.” 

It seems impossible that the Massachusetts legislature intended a result of these statutes for no 
school district to have a majority of non-white students. Rather, it seems the intent was to 
promote balance within schools in the same district by allowing for movement of students 
between “racially imbalanced” and “racially isolated” schools to achieve “racial balance.” This, 
however, is belied by the language of M.G.L. c. 71, § 37C, which specifically states that the 
intention of the law is to promote “racial balance” and to correct “racial imbalance.” 

A review of case law shows that there have been less than 30 cases decided that reference the 
relevant statutes. There are two sets of litigation that occurred in recent years. The first is a series 
of cases against the Lynn public schools filed in the late 1990s and early 2000s focused on 
Lynn’s voluntary transfer program. These cases provide a helpful history of the relevant statutes: 

The Racial Imbalance Act (“RIA”), Mass. Gen. Laws ch. 15, §§ 1I, 1J, 1K; id. ch. 
71, §§ 37C, 37D, directs the Massachusetts Board of Education to remedy de 
facto segregation in the public schools throughout the state. See Sch. Comm. of 
Boston v. Bd. of Educ., 352 Mass. 693, 227 N.E.2d 729, 732 (1967). The 
legislature enacted the RIA in response to findings that dramatic levels of racial 

1
 It also appears that DESE may not be enforcing these statutes as stringently as when they were first adopted as 

Shrewsbury and other districts have had schools that met the definition of “racially imbalanced” and have not 
been notified by DESE as outlined in the statute. 
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imbalance in the public schools threatened to harm students' educational 
opportunities. See id. at 733–34. The RIA has two main effects: it authorizes the 
Board to fund voluntary efforts to improve racial balance, Mass. Gen. Laws ch. 
15, § 1I, and it allows the Board to require that school districts adopt integration 
plans in certain circumstances, id. ch. 71, § 37D. 

Comfort v. Lynn Sch. Comm., 418 F.3d 1, 9 (1st Cir. 2005), abrogated by Parents Involved in 
Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 127 S. Ct. 2738, 168 L. Ed. 2d 508 (2007) 

The court found that “the plaintiffs cannot overcome the fact that only a person who was denied 
a transfer on the basis of the mandatory provisions of the RIA has standing to challenge them.” 
Comfort, 418 F.3d at 11. This makes it clear that there is no standing to sue unless a parent was 
denied a transfer under the statute. So, it follows that, if the district has no racially isolated 
schools, as is the case in Shrewsbury, there would be no potential for a successful legal claim by 
a parent/student under this statute. 

The court reviewed Lynn’s transfer plan against the federal equal rights protections contained in 
the 14th Amendment and Article 111 of the Massachusetts Declaration of Rights provides that 
“[n]o student shall be assigned to or denied admittance to a public school on the basis of race, 
color, national origin[,] or creed.” In both instances, the court upheld Lynn’s plan, thereby 
dismissing the case.  

It is important to note, however, that the United States Supreme Court, later in 2007, struck down 
the concept of “racial balancing” as a “compelling state interest” for public school assignments. 
See Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 748, 127 S. Ct. 
2738, 2768, 168 L. Ed. 2d 508 (2007). Rather, the Supreme Court found that Districts must look 
to race-neutral approaches to achieve diversity and equity in schools, rather than the formulaic 
and mechanical methods of racial balancing initiatives.  

In a series of cases in the late 1990’s and early 2000’s, the transfer and admissions policies of the 
Boston Public Schools were brought under scrutiny. While the focus of this litigation was not on 
the RIA, it was mentioned in the context that the RIA was not applicable as Boston had a white 
population of less than 50%. In fact, it noted that Boston was granted funding under the RIA 
despite its “racially imbalanced” schools. See Boston's Children First v. Bos. Sch. Comm., 260 
F. Supp. 2d 318, 326 (D. Mass. 2003), aff'd sub nom. Anderson ex rel. Dowd v. City of Bos., 
375 F.3d 71 (1st Cir. 2004).  

The bulk of the remaining cases are from the 1970s and involve courts ordering school districts 
to comply with desegregation efforts.  
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In both the Lynn and Boston cases, as well as in the U.S. Supreme Court case, the focus of the 
court was on the districts’ holistic approach to achieving the best possible school experience for 
students. The courts noted that racial diversity alone should not be the driving factor in a 
district’s planning of its schools. Similarly, M.G.L. c. 71, § 37C notes that eliminating racial 
imbalance and achieving racial balance should be an objective of schools, but it does not say it 
should be the controlling or only objective. Rather, both the statute and the case law encourage a 
holistic and multi-faceted approach, which is precisely what the Shrewsbury School Committee 
did when it adopted the “Redistricting Guiding Principles” in September 2019 at the outset of the 
redistricting process.  

These Guiding Principles focus on seven areas, one of which is focused on finding a plan that 
results in the schools demographics reflecting that of the town to the greatest extent possible. The 
Guiding Principles also focus on educational equity, ensuring appropriate instructional space, 
emphasizing the importance of neighborhood schools, considering future population growth, 
minimizing changes to current school assignments for students, and working in concert with 
other district initiatives.  

Conclusion

It seems that, based upon a review of the relevant statutes and the associated case law, the only 
way for Shrewsbury to face potential liability is if either DESE issues a written finding about the 
racial composition of the district’s school(s), or if the District denies a required transfer under 
M.G.L. c. 71, § 37D, which would not be possible if the District has no “racially isolated” 
schools. Further, it appears that the District’s holistic approach to the redistricting process is 
consistent with the guidance from the courts who have reviewed the application of the relevant 
statutes.  

Given the lack of recent case law and guidance in this area, I have made an inquiry with DESE’s 
legal office as to the impact of the relevant statutes on a district’s redistricting efforts. I have 
received confirmation that DESE is reviewing my request and will be in touch soon, but I have 
not received a response as of the date of this letter.  

Please do not hesitate to contact me with any questions.  

Sincerely,  

Sarah C. Spatafore 
Enclosures  
cc: Superintendent Joseph Sawyer 


























